Constitutionalisation at its best or at its worst? Lessons from the development of customary
international criminal law
Birgit Schlütter1
Introduction
In international criminal law, just as in general international law, custom is one of the most
disputed sources of law. Yet, especially in the field of international criminal law, controversies
around the formation of customary international law seem to be rooted in the fact that the
classical, two-fold concept of custom formation of Art. 38 (1) (b) of the ICJ Statute does not fit
the norms in this field. International criminal law is still a relatively new area of international law
and most of its rules are of a prohibitive character. In many areas the existence of certain rules
has been discussed for the first time before the international criminal tribunals for the Former
Yugoslavia (ICTY) and Rwanda (ICTR).2 Therefore, hard evidence of state practice and opinio
juris, which according to Art. 38 of the ICJ Statute make up a customary rule, is not easy to find.3
To embrace the particularities which custom faces in international human rights and
humanitarian law, different methodological concepts have been suggested. Most of the time,
these new approaches deviate significantly from the traditional two-fold concept of Art. 38. Even
though a wide range of views has been suggested, approaches to customary international
humanitarian law or international human rights law are prone to rely upon conceptions of
international law, which are best described as ‘constitutionalist’. They build upon the
‘universality’ of international human rights law or the ‘fundamental humanitarian values’
enshrined in the Martens clause. Thus, at least to some extent, they also tend to support
‘constitutionalist’ tendencies of general international law.
Until today, the ICTY and the ICTR respectively, have delivered large bodies of
jurisprudence, which to a great extent, relies upon the source of customary international law.
Since international criminal law is comprised of norms of both international humanitarian law
and international human rights law, an examination of the ICTY and the ICTR’s case-law on
customary international law seems to offer a welcome opportunity to assess whether
constitutionalist tendencies have found a footing in international criminal law and perhaps even
in general international law. On the other hand, it may also reveal some of the downsides of a
constitutionalist approach, or even disprove its existence altogether.
A plethora of theories
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However, before delving right into the jurisprudence of the two ad hoc tribunals, let us first
examine the different strands of scholarly opinion, which have been advanced for the creation of
customary international human rights and humanitarian law.
First and foremost, it has to be taken into account that the greatest part of the plethora of
theories, which have been advanced on the formation of customary international humanitarian
and human rights law have developed on the basis of Art. 38 (1) (b) ICJ Statute. Hence they
agree upon a two-fold concept of general customary international law, which takes into account
the elements of opinio juris and state practice. However, by modifying this general approach in
the areas of international humanitarian and human rights law, they try to compensate for
insufficiencies which arise in the course of application of a two-element approach to customary
international law to these areas of international law.
A variety of authors discuss these issues under the broader subheading of inconsistent
practice.4 They observe that human rights norms and other prohibitions of state conduct are often
comprised of prohibitions of state conduct. The said prohibitions however, such as the
prohibition of torture, are frequently violated without the resulting consequence that the
corresponding prohibition ceases to be part of customary international law.5 On the other hand,
authors have addressed the formation of norms of international human rights and humanitarian
law under the heading ‘different sorts or forms of customary international law’.6 Modifications of
the traditional two-element approach to custom have also been supported by the contention that
customary international human rights and humanitarian norms are “strongly supported and
important to international order and human values.”7
Scholars who identify international human rights and humanitarian law as an area which
is comprised of a different sort of customary international law admit quite frequently that due to
their value-loaded character, norms of customary international human rights and humanitarian
law could develop out of opinio juris alone,8 or even be conceived as belonging to some ‘higher
law’ which contains some ‘higher normativity’ in the sense of an inherent claim to compliance.9
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Other approaches advocate that customary international criminal norms might be deduced from
general principles of international law.10 According to this view, common values of mankind, for
example, dominate customary rules in the field of international humanitarian law.11 Hence, also
the Martens clause and its implications play a decisive role in the development of new customary
international humanitarian law.
There are also theories, which even refer to a ‘sliding-scale’ concept that takes into
account the variety of different approaches to custom.12 Although these approaches work upon
the premise of the two-fold concept of Art. 38 ICJ Statute, they admit that for the formation of
custom in the various areas of international law, a varying emphasis must be laid its individual
elements.13
Lastly, for the area of international human rights law, writings have also dismissed the
concept of custom altogether. Norms belonging to this field should better be conceived as general
principles of international law.14 Of course, there are many more suggestions made in an attempt
to tackle the difficulties which arise when trying to define the applicable customary rule of
international criminal law in a particular case.15
As seen from this short overview, most of the different approaches to customary
international criminal law unfold upon the underlying premise that the developments in
customary international law are due to the ongoing ‘constitutionalisation’ of international law.16
Views hinge upon the assertion that international law contains some ‘core-rights’ or principles
which are conceived to exist on a hierarchically higher level than other norms of international law
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and from which other norms of international law could be derived by way of deduction.17 They
emphasise the central aim of international criminal law, which is the protection of the individual
human being from the most heinous crimes or its ‘humanising’ purpose.18 By defending the
rights of the individual, international criminal law, and more particularly, international human
rights and humanitarian law are invoked to protect common values of the international
community. Accordingly, norms of international criminal law have been held to protect rights
which are owed to the international community as a whole19 or even to belong to the category of
jus cogens. 20
The findings of ICTY and ICTR
The jurisprudence of the two ad hoc international criminal tribunals, even on the matter of
customary international law, is vast and expansive. A complete assessment of the relevant case
law would go beyond the scope of this paper. Thus, our assessment will utilise just some of the
most outstanding judgments of ICTY and ICTR as examples of the general tendencies which can
be observed in the jurisprudence of the two ad hoc international criminal tribunals on customary
international law.
On the whole, it may be discerned from the findings of ICTR, and even more clearly from
those of the ICTY, that the tribunals do not focus upon a single approach to custom but employ
various methods when assessing the applicable law in a particular case. Use is still made of the
rather ‘conservative’ two-fold approach to custom, which relies upon evidence of the two
elements of Art. 38 (1) (b) ICJ Statute: opinio juris and state practice. However, on the other
hand one also encounters opinio juris-based approaches, which barely take into account
corresponding state practice, as well as deductive reasoning, which tries to derive rules of
customary international criminal law from ‘core’ principles of international humanitarian law.
A ‘core-rights approach’ to custom-formation
Tadic
The first example of ICTY jurisprudence which is frequently cited by ‘constitutionalists’ to
reflect the tribunals’ new approach to custom formation21 is the first judgment of the court, i.e.
the Tadic Interlocutory Appeal decision.
The judgment constitutes one of the most groundbreaking decisions of the court, in many
aspects. It not only examines its own lawful establishment by the Security Council, it also
assesses in great detail the rationae materiae scope of its jurisdiction. In particular, it scrutinises
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and finally affirms that Art. 3 of its Statute penalised violations of common Art. 3 to the Geneva
Conventions to internal as well as to international armed conflicts. The court held that, amongst
others, this also resulted from the development of customary international law in this field.22
To establish these findings, the tribunal started from the classical two-fold conception of
customary international law. Yet, it also emphasised that not every piece of evidence would
reflect state practice and opinio juris. Military practice, for example, is more reflective of
operational tactics than considerations which supported the establishment of a legal rule.23 Thus,
it was the “bigger picture” which contributed to the emergence of a new rule. Various situations
showed that there existed some ‘core rules’ of international humanitarian law which were
applicable to international as well as to internal armed conflicts. This was also supported by the
findings of the ICRC, whose work could be regarded as ‘international’ practice in the customary
process.24
Having thus established the customary application of common Art. 3 to internal as well as
to international armed conflicts, the chamber had no doubt about the customary nature of
individual criminal responsibility, which followed from a violation of these rights:
“We have no doubt that they entail individual criminal responsibility, regardless of
whether they are committed in internal or international armed conflicts. Principles and rules of
humanitarian law reflect "elementary considerations of humanity" widely recognized as the
mandatory minimum for conduct in armed conflicts of any kind. No one can doubt the gravity of
the acts at issue, nor the interest of the international community in their prohibition.”25
As Tomuschat has aptly illustrated, one needs “no prophetic gifts” to encounter
considerations of the Martens clause behind this reasoning.26 Yet, what is new to the ICTY’s
approach is that it did not base its interpretation of the Statute or the GCns upon the
considerations entailed in this clause, but its findings on the applicable customary international
law.
The invocation of ‘elementary considerations of humanity’ to evidence the customary
character of certain norms of international criminal law was adopted by several subsequent
judgments of the court.27 In particular, the Celebici Appeals Chamber judgment, as well as the
recent Halilovic Trial Chamber decision reemphasised these findings.28
The approach chosen by the court in the Tadic case and in subsequent decisions strongly
supports ‘constitutionalist’ tendencies. It underlines the existence of certain core principles,
which dominate the formation customary international criminal law. Nevertheless, the said
‘elementary considerations’ of humanity were hardly ever employed on their own to evidence the
customary character of a certain norm of international criminal law. Most of the time, the court
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relied on additional evidence to prove the customary character of a certain provision, such as
resolutions of the UNSC or the UNGA.29
Kupreskic
Another judgment which is quite far-reaching and controversial in terms of customary
international law is the Kupreskic Trial Chamber decision, which continues to constitute a major
indicator of the ICTY’s methods with regard to customary international law.30
First and foremost, the judgment reemphasised the importance of the “elementary
considerations of humanity” contained in the Martens clause for the interpretation of rules of
international humanitarian law.31 The tribunal further assessed the customary nature of Art. 51 (2)
and 52 (6) the Additional Protocol I to the Geneva Conventions (AP I). Although several
influential states like the U.S, Israel and India thus far had not ratified the Protocol –a fact which
would usually speak against the assumption of the customary character of its provisions- the
chamber held that the “demands of humanity or the dictates of public conscience” could foster
the emergence of a new rule of customary international law.32
It further maintained that this constituted a ‘new’ approach to customary international law
which resulted from a general transformation of humanitarian law, i.e. from the ‘humanisation of
armed conflict’, a trend which had been confirmed by the ILC work on state responsibility.33
In the subsequent paragraphs, the court sought for additional evidence which would
support its findings on the customary character of Art. 51 (2) and 52 (6) of API. Although several
military manuals provided quite contradictory evidence to this respect, the tribunal concluded that
a widespread ‘opinio necessitates’ was ‘discernible in international dealings’34 Further evidence
was drawn from a UNGA resolution, the high number of States which had ratified API (sic!), a
memorandum of the ICRC issued on occasion of the Iran-Iraq war and from the findings of the
ICTY Trial Chamber in the Martic case.35 According to the chamber, all this supported the
contention that an opinio juris supporting the emergence of a customary rule had become
apparent.36
Such reasoning in respect of the customary nature of Art. 51 and 52 of API appears
almost ironic. The court’s analysis of the customary international nature of the said provisions
remains thin and contradictory. The examples of opinio juris cited, i.e. military manuals from the
Netherlands and the U.S., represent contentions of only two states, whose evidentiary value is
further diminished by the fact that there are military manuals which explicitly admit that reprisals
against civilians occurred.37 Moreover, several important states have not ratified API.38 Despite
29
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all this, the chamber contended that such a prohibition had emerged in customary international
law, due to ‘elementary considerations of humanity’.
Hence, the ‘core rights approach’ which has been identified previously, again seems to
determine the courts findings on the customary nature of the provisions of API, and even more
radically than before.
Nevertheless, the Kupreskic trial chamber judgment allows some further observations on
the importance of the ‘elementary considerations of humanity’ for the process of formation of
customary international law. As the trial chamber established, these ‘considerations’ have two
effects: 1/ they influence the interpretation of existing humanitarian norms which need more
concretisation to find application in international criminal law. 2/ supported by opinio juris, they
contribute to the formation of customary international criminal law. The Kupreskic judgment thus
elevates the principles enshrined in the Martens clause (the ‘dictates of public conscience’ and
‘elementary considerations of humanity’) to the status of a ‘general principle of international law’
which dominates and determines the field of international humanitarian law and its formation.
Deductive Reasoning
One case which illustrates the issues arising with the formation of customary international
criminal norms quite aptly is the Hadzihasanovic Interlocutory Appeal decision.39 In this
decision, the court examined the applicability of the principle of command responsibility in
international as well as in internal armed conflicts. Of course, there was no state practice
available to support the contention that the principle would apply to internal armed conflicts.
Hence, the Appeals chamber deduced its customary application to internal armed conflicts from
the principle of responsible command, reflected in common Art. 3 of the Geneva Conventions
and in Art. 3 of its Statute, without ever referring to the two ‘traditional’ elements of custom,
reflected in Art. 38 (1) (b) ICJ Statute.40
On the other hand, however, the tribunal in the very same case rejected the application of
the customary principle of command responsibility to acts committed by subordinates before the
commander’s assumption of command. It contended that there was not sufficient evidence of
state practice and opinio juris to support these findings, thus referring again to the traditional
approach to custom of Art. 38 (1) (b) ICJ Statute.41
As seen above, even though the Hadzihasanovic case can be held to constitute an
application of a more ‘constitutionalist’ approach to customary international law, this ‘new’
concept of customary international criminal law, being applied to the second question, found its
limits in the very same traditional elements of Art. 38 (1) (b) ICJ Statute. Though this does not
diminish the argumentative force of a deductive approach to custom formation, it certainly
diminishes its actual value as a truly alternative approach to custom formation
Human rights law based findings on customary international criminal law
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One last approach to the formation of customary international criminal law invoked by ICTY and
ICTR is human rights-law based reasoning. Two cases which illustrate this methodology quite
aptly are the Celebici Appeals Chamber judgment and the Jokic Trial Chamber decision.42
In the Celebici case, the Appeals Chamber pointed out that the rules and values entailed in
common Art. 3 were of such a fundamental character that this had also found expression in the
international human rights regime. International humanitarian law and international human rights
law both had at their centre considerations of human dignity. This understanding formed the
"basis of fundamental minimum standards of humanity" 43, a notion which had already been used
by the ICRC in its commentary on the Additional Protocols. Accordingly, the universal and
regional human rights instruments as well as the Geneva Conventions shared a common “core” of
fundamental standards which were applicable at all times, in all circumstances and to all parties,
and from which no derogation was permitted.44
The recent Jokic case concerned the criminality of the “terrorisation of the civilian
population” as a war crime under customary international law. It was held that the prohibition of
terrorisation of a population was encompassed by the right to security of a person, which as a
human right was contained in the major human rights instruments (ICCPR and ECHR), and in
national jurisdictions. From this the chamber concluded that terrorisation would violate a
fundamental right recognised both in customary and in treaty law.45
Several other judgments of ICTY and ICTR have rejected or affirmed the customary
character of certain norms of international criminal law on the basis of interpretations derived
from international human rights law.46
As the Celebici findings demonstrate, a human rights-law based approach to custom
further reinforces the so called ‘core-rights-approach’ of the tribunal, identified above. The court
refers to international human rights law to emphasise the ‘humanitarian character’ of the
provisions of the Geneva Conventions. Nevertheless, invocation of such reasoning to support the
customary international law nature of norms of international criminal law is founded upon
relatively thin ice.
The drawbacks of such an approach are illustrated by the Stakic case. In this decision, the
chamber pointed out that human rights law is only of a limited utility for the interpretation of
norms of international criminal law. Norms of international criminal law had to be considered
carefully according to their meaning within the context of the statute. This is due to the standard
set by the nullum crimen sine lege principle, which requires that norms are considered only
within the context of the statute, which is "beyond doubt" part of international humanitarian law.
47
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foreseeability, influences and restricts a court’s findings on the customary nature of a particular
norm of international criminal law. Yet, this will be shown in an own paragraph later on.
A more flexible approach to custom adopted by the international ad hoc criminal tribunals
From the cases considered above, it may be concluded that although the ‘traditional’ concept of
customary international law can still be found in the court’s jurisprudence, the ICTY and the
ICTR seem to have adopted a more flexible approach regarding the evidence and application of
each particular element of customary international law.
To name but a few, the two tribunals examined the jurisprudence of national courts, of the
International Military Tribunals established after World War II, military manuals, international
treaty law, the findings of the ICRC as well as resolutions of the UN General Assembly and
Security Council, without hardly ever discussing whether they constituted evidence of either
opinio juris or state practice according to Art. 38 (1) (b) ICJ Statute.
It is particularly striking that amongst the evidence considered for the formation of a new
norm of customary international law were the opinions expressed by the ICRC. Though it is the
most important non-governmental organisation in the field of international humanitarian law with
a recognised status under the Geneva Conventions48, it still remains a so called non-state actor.
Nevertheless, as it has been outlined earlier on, its writings and findings were even regarded as
‘international practice’ in the customary process by the Tadic Interlocutory Appeal decision.49
Also the writings of the ICRC on the Geneva Conventions and its Additional Protocols, including
its latest study Customary International Humanitarian Law50 have frequently been referred to in
the jurisprudence of the ICTY and the ICTR.51
Reference to the work of the ICRC by both tribunals reveals a ‘revolutionalised’ approach
to customary international law. For the first time, opinions of a so called non-state actor are being
considered in the customary process. Although – as it has been mentioned shortly before – this
organisation enjoys a special status under the Geneva Conventions, the particular significance of
a recognition of its views in the customary process, which was perceived previously as an
entirely state-oriented law-making process, cannot be underlined often enough.
Moreover, the obvious lack of differentiation by the ICTY and the ICTR between
evidence invoked for the proof of opinio juris or state practice illustrates the difficulties which
arise in ascribing a particular piece of evidence to a particular element of customary international
law. Most of the time, the same evidence can be utilised to prove the existence of both elements
of custom.
48
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Yet, it also has to be borne in mind that this more flexible approach to custom is hardly
differentiable any more from aspects of treaty interpretation. A historical, object and purpose or
systematic interpretation of the applicable rules or principles of international law would take into
account the very same evidence shortly mentioned before which serve as proof of the existence of
a new customary norm.
Finally, it may be concluded that although there seems to prevail a more flexible
approach to custom in the jurisprudence of the ICTY and the ICTR, this approach appears to be
driven more by the particular constraints of each case, than by entirely ‘constitutionalist’
considerations: application of the different methods identified to ascertain a customary rule by
those two courts does not follow any particular pattern.
The downsides of new ‘constitutionalist’ tendencies – implications of the nullum crimen sine
lege principle
Introduction
The nullum crimen sine lege principle52 exists in all legal systems of the world, whether of
common law, or civil law origins 53 It is entailed in all major human rights covenants and its
universal recognition and application appears to be without doubt.54 In the context of the
establishment of the ICTY, the principle gained particular importance. In his report on the
establishment of the tribunal the UN Secretary General had warned that the court should apply
only those norms of international criminal law which “ beyond doubt” had attained a status of
customary international law.55
Yet, when examining the implications of the principle at the international level, it has to
be borne in mind that its scope is usually perceived to be much broader at this level than at the
national level. It is understood as describing some greater principle of legality, which
encompasses various prohibitions, i.e. the prohibition of retroactivity, the provision of legal
clarity and the prohibition of ambiguity (analogy).56
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For an in depth presentation of the principle of nullum crimen sine lege in international
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Bassiouni, Crimes Against Humanity in International Law, The Hague 1992, 88; M. Nowak,
Art. 15, in: ICCPR, Commentary, Kehl, 1993, 275, 276, para 4; S. Joseph/J. Schultz/M. Castan,
The International Covenant on Civil and Political Rights, Cases, Materials and Commentary,
OUP, Oxford, 2004, 462; M. Bossuyt, Guide to the „Traveaux préparatoires” of the

10

It is also generally accepted that customary international law can serve as a source of
criminal convictions, without necessarily violating the rule of strict construction. This is
expressed in the various codifications of the principle in the international human rights
covenants, but particularly by Art. 15 of the ICCPR and Art. 7 of the ECHR, which at their very
outsets, encompass custom in their reference to ‘international law’57 Moreover, it is further
underlined by the reference to the “general principles of law” in the second paragraphs of Art. 7
and 15 respectively, as these articles were inserted into the conventions to confirm the legality of
the Nuremberg judgments and the affirmation of the Nuremberg Charta by the UNGA.58
A wide interpretation of the principle is also reflected in the jurisprudence of the ICTY
and the ICTR.59 Especially the Celebici Trial Chamber judgment needs mentioning here, since it
pointed out that the implications of the nullum crimen principle, which are usually known at the
national level, could not be readily transposed to the international level. Rather, the peculiarities
of international criminal law, i.e. the ad hoc nature of many law-making processes at the
international level, or the absence of legislative standards had to be taken into account when
assessing the scope of the principle.60 In particular, the tribunal emphasised on two aspects of the
principle, i.e. on the rule of strict construction and the prohibition of retroactivity.61

The principle’s constraints on ‘constitutionalist’ reasoning on customary international
criminal law
Several judgments of the ICTY have illustrated the tension which exists between the nullum
crimen sine lege principle and findings on customary international law.
The first judgment is the Aleksovski Appeals Chamber decision which distinguished
between interpretation of existing norms of international criminal law and the creation of new
law, which would indeed violate the nullum crimen principle. The chamber held that the nullum
crimen sine lege principle did not prevent the court from interpreting and applying existent law,
and neither did it prevent the court from relying on previous decisions which ascribed some
meaning to particular elements of a crime.62
Subsequently, the Vasiljevic Trial Chamber judgment confirmed that also the findings of
the court on the customary nature of a particular norm of international criminal law had to
comply with the nullum crimen sine lege principle. As the chamber found, it would be a violation
of the nullum crimen principle if the findings of the court on customary international law were
either insufficiently precise or if a conviction were based upon a crime of which the accused had
International Covenant on Civil and Political Rights, Dodrecht, 1987, 326-329; K. Ambos, Der
Allgemeine Teil des Völkerstrafrechts, Berlin 2002, 42, 251.
57
For Art. 15 (1) ICCPR see: M. Bossuyt, (note 62)324, 325; for Art. 7 (1) ECHR: see O.
Triffterer, ‘Bestandsaufnahme zum Völkerstrafrecht’, in: G. Hankel/G. Stuby (eds.) Strafgerichte
gegen Menschheitsverbrechen, Hamburg, 1993, 173.
58
Cf. M. Nowak, Art. 15, in: ICCPR Commentary, Kehl, 1993, 281, para 18; J. Frowein, ‚Artikel
7 (Nulla poena sine lege)’, in: EMRK Kommentar, Kehl am Rhein, 1996, 327, para 8.
59
Tadi , (note 24), 02.10.1995, para 42 – 48, at 46; Celebici, Trial Chamber Judgment, Case No.
IT-96-21-T, of 26.11.1998, para 408.
60
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ibid.
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not been reasonably aware at the time of the commission of the acts.63 On the basis of these
findings, the chamber rejected an argument of the prosecutor that ‘violence to life or person’ had
already attained the status of customary international law. No corresponding state practice would
support this contention. Furthermore, the ILC draft code of crimes invoked by the prosecution to
proof the customary nature of the crime in question could only provide subsidiary evidence for
the norm’s customary character; it could not be regarded as reflecting state practice.64 According
to these findings, proof of the customary international law nature of a provision of international
criminal law seems to require supported of a minimum of state practice.
A third judgment, which dealt quite extensively with the implications of the nullum
crimen sine lege principle for the findings in respect of customary international law is the
Ojdanic Appeals Chamber Decision on Joint Criminal Enterprise Liability. First and foremost, it
emphasised once again that the nullum crimen principle required a norm to exist at the time of the
commission of the offence under international law, and that the law providing such liability must
have been sufficiently accessible at the relevant time.65
Moreover, the Ojdanic judgment pointed to the fact that customary international law itself
posed some difficulty for the establishment of individual criminal liability in international law. It
was not always as represented as written law and not always as easily accessible.66 However,
despite these uncertainties, this should not result in a watering down of the requirements of the
nullum crimen sine lege principle. The court emphasised that especially the particular gravity or
heinousness of an international crime were not sufficient to establish its customary international
law nature67 The clarity of the offence as well as its foreseeability still had to be established.
These findings clearly indicate that the Chamber disapproved of some of the earlier
findings of the court with regard to the customary international law character of certain norms of
international criminal law. It fired a warning shot in the direction of approaches to custom, which
rely solely on a ‘core-rights-approach’ or deductive reasoning, without making reference to
additional evidence of opinio juris or state practice.68
Conclusion for the development of customary international criminal law
In light of all of the above jurisprudence, assessment of the ICTY and ICTR’s approach to
customary international criminal law reveals some mixed tendencies. On the one hand, a trend
away from the classical concept of custom, which is oriented solely upon evidence of the two
elements of opinio juris and state practice of Art. 38 (1) (b) of the ICJ Statute is certainly
discernible. There now seems to prevail a variety of approaches which are employed side by side,
in addition to ‘traditional’ two-fold concepts. And even with regard to traditional approaches to
63
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custom, the tribunals seem to move away from approaches which focus upon the evidence of
each particular element of customary international law.
On the other hand, it also appears hat the very same ‘traditional’ elements of custom seem
to delimit new approaches to customary international law. Since evidence of norms of customary
international law has to comply with the requirements of legal clarity and foreseeability of the
nullum crimen sine lege principle, the tribunals seem to define the outer limits of a deductive
approach or a human rights-based approach to customary international criminal law by reference
to opinio juris and state practice.
Nevertheless, a court would not necessarily be required to actively prove the existence of
a certain customary norm by opinio juris or state practice. It only would have to establish that
there is no contrary evidence of state practice or opinio juris which disproves the existence of the
norm developed by the ‘new’ approach. The new approaches identified thus seem to serve as a
prima facie evidence for applicable customary international law.
Hence, approaches which utilise custom formation in international criminal law in order
to proof the growing constitutionalisation of international law are right and wrong at the same
time. They are right in that customary international criminal law has developed away from the
traditional concept of custom, oriented solely toward state practice and opinio juris. However,
they are wrong in that the new approaches somehow replace the traditional concept of custom. At
least in the field of international criminal law traditional elements of custom still play an
important role in delimiting these ‘newly’ developed approaches to customary international law
and in securing compliance with the premises of the nullum crimen sine lege principle.
Lessons for the formation of general customary international law
Perhaps some of the foregoing considerations can also be fruitful for discussions about the
development of general customary international law. In this regard, especially the implications of
the nullum crimen sine lege principle need some closer scrutiny. Since this principle constitutes
only one particular expression of the principle of legality, which prevails in all international
proceedings, its implications for the formation of custom may also find application in the
formation of new general customary international law. Thus, aspects of foreseeability and legal
clarity will need consideration when determining the formation of general customary
international law. This approach, however, proceeds on the basis that traditional two-element
approaches to custom have not completely lost their importance in the determination of
customary international law. Opinio juris and state practice still play a role in providing the outer
limits of ‘new’ approaches to custom formation.
Moreover, as the jurisprudence of ICTY and ICTR has revealed, the evidentiary value of
certain international acts (of states) for the element of opinio juris or state practice would also
have to be reconsidered. If evidence could establish presence of either element of customary
international law, this should find recognition as a whole. In some cases, a differentiation
between the two elements of customary international law is hardly ever possible. General
international law could thus profit from the more flexible approach to customary international
criminal law. This could also include a widening of the spectrum of available evidence to prove
the existence of a customary norm. Thus, an examination of UNGA or UNSC resolutions,
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international treaty law as well as international and national jurisprudence to support the
customary character of a certain rule of international law should no longer pose any difficulties.69
In conclusion, ‘constitutionalist’ tendencies in international criminal law will certainly
have an impact on the formation of general international law. Yet, it seems that the law reacts
even more flexibly to new challenges than is stipulated by ‘new’ theoretical approaches to
customary international law. It is a welcome development that the courts have not stuck to one
particular ‘constitutionalist’ approach to customary international law, but rather employed a
broad spectrum of methods to establish the applicable law. New approaches are thus not applied
as uncompromisingly as some scholars maintain and at least at their outer limits are still
delimited by the ‘traditional’ concept of customary international law.
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